Pensions & Benefits Management

Payment Of Plan Expenses Is A Fiduciary Decision
The assets of an ERISA plan may be used for two purposes: (1) to pay benefits, and (2) to pay the reasonable
expenses of administering the plan. ERISA §§403(c)(1) and 404(a)(1)(A). The decision to pay expenses from the
assets of a plan is a fiduciary decision subject to the fiduciary rules of ERISA. See DOL Adv. Op. 2001-01A (Jan.
18, 2001); DOL Adv. Op. 97-03A (Jan. 23, 1997).
Critical Questions
The plan fiduciary should be able to answer the following questions before making the decision to pay an expense
from plan assets:
1. Does the plan document permit (or at least not prohibit) the payment of this expense?
2. Is the expense (and therefore the goods or services purchased) related to the fiduciary's administration of the
plan and not related to the plan sponsor's "settlor" function?
3. Is the expenditure prudent and is the amount reasonable?
4. Is the service being provided by a party in interest or by the plan fiduciary (e.g., the plan sponsor or an
affiliate)?
Checklist Approach
The attached checklist will help answer these questions. If the answer to the first three questions is "YES," then
the expense is likely one that can be paid from the assets of the plan. If the answer to the fourth question is
"YES," then additional analysis is required to determine whether the expense is payable by the plan and, in some
instances, how much may be paid from the plan.
The checklist contains 9 broad categories of services for which expenses are incurred (Column 1) and provides
specific examples within each category (Column 2). Column 3 of the checklist identifies whether a type of
expense is considered fiduciary or settlor in nature and column 4 provides the legal authority for this
determination.
Each expenditure requires a separate and independent determination regarding whether or not the expense is
permitted by the plan (or at least not prohibited by it). Column 5 of the checklist provides a place to document this
determination. Similarly, each expenditure must be determined to be prudent and reasonable, which requires that
the plan fiduciary gather the sufficient information to judge the value of the services in relation to their cost.
Column 6 of the checklist provides a place for the plan fiduciary to indicate whether the expense has been judged
prudent and reasonable and how the determination was made. Column 7 of the checklist reminds the fiduciary of
the importance of knowing whether and how the service provider is related to the plan. Below, we discuss how
this information affects the analysis regarding a plan's payment of
expenses.
Services Provided By Parties In Interest
If the service provider is a party in interest to the plan (e.g., a service provider, fiduciary, or employer of
employees covered by the plan) then the service must meet three requirements: (1) it must be necessary for the
operation of the plan; (2) it must be furnished under a contract or arrangement which is reasonable; and (3) no
more than reasonable compensation is paid for the service. See ERISA § 406(a)(1)(c) (prohibits the provision of
services to a plan by a party in interest); and ERISA § 408(b)(1) (exempts services by a party in interest if the
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exemption’s conditions are met). A service is considered "necessary" for the plan's operation if it is "appropriate
and helpful . . . in carrying out the purposes for which the plan is established or maintained." See 29 C.F.R. §
2550.408b-2(b). In order for a plan services contract to be a "reasonable contract or arrangement," the plan must
have the right to terminate the contract on "without penalty." See 29 C.F.R. § 2550.408b-2(c). The
"reasonableness" of a compensation for services rendered to a plan depends on the fact and circumstances
surrounding the payment. See 29 C.F.R. § 2550.408c-2(b)(1). This analysis should be applied, for instance, where
a current plan service provider is to be subsequently re-hired to perform the same or additional services for the
plan.
Services Provided By The Employer
Where an employer provides services to its own plan, the plan may pay only the "direct expenses" for those
services. These "direct expenses" do not include: (1) any expense that would have been incurred by the employer
even if the employer had not provided the service to the plan, or (2) any overhead expenses. Thus, where the
employer acts as a service provider to its own plan, the plan may pay only for those expenses that would not have
been incurred "but for" the employer 's provision of services to the plan and may not pay for any of the employer
's overhead costs. For example, in order for a plan to pay for services provided to the plan by an employee of the
employer, the amount of the employee's compensation attributable to work for the plan must be determined, and
the employer must conclude that "but for" the services the employee provides to the employer’s plan, the position
would be eliminated and the employer would therefore not incur the salary expense. For purposes of this analysis
it should be permissible for the employer to aggregate the work any single employee does providing services to
multiple plans, and to aggregate the work multiple employees perform for plans. Thus, where one employee
spends all of her time providing services to 5 plans, it would be reasonable to conclude that but for the services to
plans as a group, the position would be eliminated. Based on this conclusion, each of the 5 plans could pay their
allocable share of the employee's compensation. Similarly, where 5 employees each spend 20% of their time
providing services to the employer’s plan or plans, the employer might reasonably conclude that if it didn’t
provide services to the plan or plans, it could eliminate 1 of the 5 positions, and that therefore the plan or plans
could pay their allocable share of the 20% of each employee's compensation.
Allocation
Where a single service provider provides services to more than one plan, it is important that each plan pay only
those expenses properly payable by it, and not the expenses of another plan. In addition, U.S. Department of
Labor (“DOL”) guidance indicates that certain expenses which are generally payable by plans, may be properly
chargeable to the account of an individual participant for whom the expense was incurred. Specifically, these
expenses include: hardship withdrawals, the calculation of benefits payable under different plan options, benefit
distribution charges (e.g. check writing fees), and expenses associated with QDRO and QMSCO determinations
and loan processing. See Field Assistance Bulletin 2003-3 (May 19, 2003). Charges to locate missing plan
participants are also be allocable to the individual missing participant. See Field Assistance Bulletin 2004-2
(September 30, 2004).

